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Rules  of  tke  Supreme  Court 

of  ihe 

STATE  OF  COLORADO 

ADOPTED  ON  THE  22ND  DAY  OP  JANUARY,  1917 

I. 

PRACTICE  AND  PROCEDURE  IN  N/S7  PRITJS 
COURTS 

1.  ACTIONS — HOW  COMMENCED. 

Actions  shall  be  commenced  and  summons  issued 
and  served  as  provided  by  the  Code  of  Civil  Pro- 
cedure. 

2.  ALLEGATIONS  IN  ONE  COUNT,  ETC. INCORPORATED  IN 

OTHER  COUNTS  BY  REFERENCE,  ETC. 

Allegations  appearing  in  any  count,  defense  or 
counterclaim  need  not  be  repeated  but  may  be  in- 
corporated in  other  counts,  defenses  or  counter- 
claims by  reference.  Any  written  instrument  may 
be  made  a part  of  a pleading  by  attaching  it  thereto 
as  an  exhibit. 

3.  DOCKETING  CAUSE  WHEN  PLACE  OF  TRIAL  IS  CHANGED 

FAILURE  TO  DO  SO ORDER  VACATED. 

In  case  of  change  of  place  of  trial  of  an  action 
the  party  at  whose  instance  such  change  is  granted 
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shall  docket  the  cause  in  the  court  to  which  it  was 
transferred  within  fifteen  days  after  the  receipt  of 
the  record  by  the  clerk  of  such  court.  On  failure  to 
do  so,  the  court  ordering  the  change,  on  motion  of 
the  adverse  party  and  notice  to  opposite  counsel, 
with  proof  of  such  failure,  shall  set  aside  the  order 
of  transfer  and  shall  thereupon  be  reinvested  with 
full  jurisdiction  of  the  cause  for  all  purposes,  except 
where  the  change  was  ordered  on  account  of  the  dis- 
qualification of  the  judge,  in  which  instance  a com- 
petent judge  shall  be  secured  to  try  the  cause.  The 
party  at  whose  instance  the  place  of  trial  was 
changed  shall  not  be  permitted  to  apply  for  another 
change  upon  the  same  ground. 

4.  MOTION  TO  QUASH  PROCESS  OR  SERVICE  GENERAL  AP- 
PEARANCE— EXEMPTIONS. 

A motion  to  quash  a summons  or  scire  facias  or 
service  of  either  shall,  if  overruled,  be  deemed  a gen- 
eral appearance  of  the  party  making  such  motion. 
This  rule  shall  not  apply  where  the  moving  party 
claims  exemption  from  service  of  process,  nor  to 
service  of  process  on  minors  or  persons  judicially 
declared  incapable  of  conducting  their  own  affairs. 

5.  WHEN  DISMISSAL  ON  NON-SUIT  BARS  ANOTHER 
ACTION. 

The  dismissal  of  an  action  upon  the  ground  that 
the  testimony  does  not  establish  the  cause  of  action 
involved,  or  a judgment  of  non-suit  for  the  same 
reason,  is  a final  determination  of  the  merits  of  such 
action,  and  bars  a new  action  between  the  same 
parties  or  their  privies  on  the  same  cause  of  action. 
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unless  the  court  shall  dismiss  or  direct  judgment  of 
non-suit  without  prejudice. 

6.  EETKIAL  MAY  BE  LIMITED  TO  SPECIFIC  QUESTIONS  OF 
FACT. 

Upon  a motion  for  a new  trial,  the  court  may,  in 
its  discretion,  order  a retrial  of  questions  of  fact 
with  respect  to  which  error  was  committed  without 
resubmission  of  those  concerning  which  there  has 
been  no  error. 

7.  INSTRUCTIONS OBJECTIONS  HOW  MADE  — REVIEW 

LIMITED  TO  SUCH  OBJECTIONS. 

Counsel  shall  present  to  the  trial  court,  at  or  prior 
to  the  close  of  the  evidence,  such  instructions  as 
they  may  desire.  The  court  shall  afford  respective 
counsel  a reasonable  time  and  opportunity  to  exam- 
ine proposed  instructions,  whether  requested,  or  to 
be  given  by  the  court  of  its  own  motion,  and  to  pre- 
pare and  present  specific  objections  thereto  before 
such  instructions  are  given  to  the  jury.  On  motion 
for  new  trial,  or  on  review  by  the  supreme  court, 
only  the  grounds  so  specified  shall  be  considered. 

8.  MOTION  FOR  NEW  TRIAL NECESSITY  OF — EXCHIM’ION. 

The  party  claiming  error  in  the  trial  of  any  case 
must,  unless  otherwise  ordered  by  the  trial  court, 
move  that  court  for  a new  trial,  and,  without  such 
order,  only  questions  presented  in  such  motion  will 
be  considered  on  review. 

9.  STAY  OF  EXECUTION TERMS. 

The  trial  court  shall  stay  execution  until  the  ex- 
piration of  five  days  from  the  time  of  entry  of  judg- 
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ment,  and  upon  motion  within  said  five  days,  or 
within  the  time  of  any  extension,  may  grant  a fur- 
ther stay  pending  application  to  the  Supreme  Court 
for  a supersedeas.  Upon  granting  the  stay  of  five 
days,  or  any  further  stay,  the  trial  court  may  pre- 
scribe terms  or  require  security,  or  both.  (See 
Rule  20.) 

10.  TRIAL  COURT  RECORD ENLARGEMENT  OF. 

The  record  in  the  trial  court  may  be  enlarged  or 
added  to  as  provided  in  the  Code  of  Civil  Procedure. 
(See  Code  of  Civil  Procedure,  Chapter  38,  Revised 
Statutes  of  1908.) 

11.  SERVICE  OF  NOTICE  OF  MOTION  BY  JIAIL. 

Service  of  notice  may  be  by  mail  as  prescribed  in 
the  Code  of  Civil  Procedure,  and  when  so  served  the 
time  shall  be  increased  above  that  to  be  given  where 
service  is  personal,  one  day  for  every  one  hundred 
and  twenty-five  miles,  or  fraction  thereof,  between 
the  place  of  deposit  and  the  place  of  address.  (See 
Chapter  37,  Code  of  Civil  Procedure,  Revised  Statutes 
of  1908.) 

12.  COURTS  TO  PROVIDE  RULE  FOR  DISMIS.SAL  OF  ACTIONS. 

prius  courts  shall  by  rule  provide  for  the  dis- 
missal of  actions  not  prosecuted  or  brought  to  trial 
with  due  diligence. 

13.  TRIAL  COURTS MAKE  ADDITIONAL  RULES OWN  PRO- 

CEDURE. 

The  nisi  prius  courts  may  make  rules  to  govern 
their  own  procedure,  not  inconsistent  with  these 
rules  or  with  law. 
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II. 


PRACTICE  AND  PROCEDURE  IN  THE  SUPREME 
COURT 

14.  SESSIONS  En  Banc  and  in  departments. 

The  Chief  Justice  may  convene  the  court  en  hanc 
at  any  time,  and  shall  do  so  on  the  written  request 
of  three  Associate  Justices.  Subject  to  this  provision, 
or  as  limited  by  the  Constitution,  sessions  of  the 
court  in  departments  for  the  purpose  of  hearing 
oral  arguments,  and  designation  of  the  Justices  to 
hear  such  arguments,  shall  be  under  the  direction 
and  control  of  the  Chief  Justice.  In  case  of  his  ah-, 
sence  or  inability  to  act,  such  duties  shall  devolve 
upon  the  Justice  who  would  next  be  entitled  to  be- 
come Chief  Justice. 

15.  COURT — SPECIAL  TERMS — NOTICE  OF. 

Special  terms  of  court  may  be  held  at  any  time 
upon  an  order  signed  by  at  least  four  of  the  Justices 
of  the  court  and  filed  in  the  office  of  the  clerk  at 
least  fifteen  days  prior  to  the  day  appointed  for 
such  assembling  of  the  court.  The  clerk,  on  receipt 
of  such  order,  shall  forthwith  enter  the  same  at 
length  in  the  records  of  the  court,  and  give  notice 
of  the  appointment  of  such  special  term,  and  the 
day  appointed  therefor,  in  one  or  more  newspapers 
published  at  the  seat  of  government. 

16.  WRIT  OF  ERROR — LIMITATION  TWO  YEARS — EXCEP- 
TION. 

A writ  of  error  shall  not  be  brought  after  the  ex- 
piration of  two  years  from  the  rendition  of  the  judg- 


9 


ment  complained  of;  but  when  a person  thinking 
himself  aggrieved  by  any  judgment  or  decree  that 
may  be  reviewed  in  the  Supreme  Court,  shall  be  an 
infant,  non  compos  mentis,  or  imprisoned  when  the 
same  was  rendered,  the  time  of  such  disability  shall 
be  excluded  from  the  computation  of  the  said  two 
years. 

17.  WRITS  OF  ERROR SUPERSEDEAS — PROCESS  ON  WRITS 

OF  ERROR. 

Writs  of  error  shall  be  directed  to  the  clerk  or 
keeper  of  the  records  of  the  court  in  which  the  judg- 
ment or  decree  complained  of  is  entered,  command- 
ing him  to  certify  a correct  transcript  of  the  record 
to  this  court.  In  any  case  where  a transcript  of  the 
record,  duly  certified  to  be  full  and  complete,  or  an 
agreed  record  on  error,  has  been  filed  or  may  be 
hereafter  filed,  in  the  office  of  the  clerk  of  this  court, 
before  the  issuance  of  a writ  of  error,  it  shall  not  be 
necessary,  except  in  a case  where  a supersedeas  may 
be  allowed,  to  deliver  such  writ  to  the  clerk  of  the 
inferior  court;  but  the  same  may  be  filed  in  the 
office  of  the  clerk  of  this  court  and  such  transcript 
or  agreed  record  so  filed  with  the  clerk  of  this  court 
shall  be  taken  and  considered  to  be  a due  return  to 
said  writ  of  error.  In  capital  cases,  in  which  a writ 
of  error  shall  issue  and  be  made  to  operate  as  a 
supersedeas  to  stay  the  execution  of  the  judgment 
of  the  trial  court,  as  provided  by  statute,  such  writ 
of  error,  and  also  the  scire  facias  to  hear  the  errors 
assigned,  shall  be  made  returnable  forthwith.  When 
a writ  of  error  shall  issue  in  a case  where  a super- 
sedeas has  been  allowed  after  the  filing  of  the  record. 
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and  shall  be  served  on  the  clerk  of  the  inferior  court, 
he  shall  return  upon  said  writ  that  the  same  has 
been  served  upon  him  and  that  it  appears  by  the  en- 
dorsement thereon  that  a record  has  been  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court. 

18.  SUMMONS  TO  HEAR  ERRORS SERVICE  AND  RETURN 

TH  EREOF — APPEAR  AN  CE . 

A scire  facias  or  summons  to  hear  errors  in  civil 
cases,  and  criminal  cases  not  capital,  shall  require 
the  defendant  in  error  to  appear  in  obedience  thereto 
within  twenty  days  after  service  thereof,  and  shall 
be  returnable  forty  days  after  the  issue  thereof.  The 
service  thereof,  when  by  publication,  shall  be  com- 
plete upon  the  expiration  of  the  last  day  of  such 
publication.  (See  Rule  43  infra.) 

19.  SCIRE  FACIAS — ^ALIAS  OR  [PI.URIES  MAY  ISSUE. 

If  a scire  facias,  or  summons  to  hear  errors,  shall 
not  be  served,  an  alias  or  pluries  may  be  issued  with- 
out an  order  of  court  therefor. 

20.  STAY  OF  EXECUTION— REVIEW  OF. 

If  either  party  considers  his  rights  have  been,  or 
will  be,  prejudiced  by  any  ruling  or  order  of  the 
trial  court  in  respect  to  any  application  for  a stay 
or  further  stay  of  execution  under  Rule  9,  he  may 
docket  the  case  in  the  Supreme  Court  on  error  by 
filing  a verified  statement  setting  forth  the  nature 
of  the  cause  of  action^  the  judgment,  rulings  and 
other  matters  complained  of,  from  which  it  appears 
the  trial  court  has  committed  error  to  his  prejudice, 
and  the  Supreme  Court  may  order  a stay  or  further 
stay  of  execution  for  such  time  and  upon  such  terms 
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and  conditions  as  it  may  determine;  and  may  make 
any  order  in  the  premises  necessary  to  protect  the 
rights  of  the  parties.  (See  Rule  9 supra.) 

21.  SUPERSEDEAS APPLICATION  FOR — RECORD  COMPLETE. 

No  supersedeas  will  be  granted  unless  the  record 
upon  which  the  application  is  made  be  complete  and 
duly  certified  by  the  clerk  of  the  court  below,  with 
assignments  of  error  appended  thereto,  which  as- 
signments must  be  supported  by  a succinct  printed 
or  typewritten  brief.  Counsel  for  plaintiff  in  error 
shall  serve  upon  defendant  in  error  or  his  counsel 
a notice  of  such  application  and  copy  of  his  brief, 
who  may  within  ten  days  thereafter  file  a brief  in 
opposition,  a copy  of  which  shall  be  served  upon 
counsel  for  plaintiff  in  error,  who  may  reply  thereto 
within  five  days.  The  application  shall  then  stand 
submitted.  No  application  for  a supersedeas  will  be 
considered  by  the  court,  or  by  any  Justice  in  vaca- 
tion, unless  the  cause  shall  have  been  docketed. 

Upon  the  docketing  of  the  cause,  as  aforesaid,  the 
sum  of  ten  dollars  shall  be  paid  to  the  clerk,  and 
upon  the  allowance  of  the  writ,  or  upon  further 
prosecution  of  the  cause,  an  additional  sum  of  ten 
dollars  shall  be  advanced  to  the  clerk. 

22.  SLTPERSEDEAS EFFECT  OF. 

When  a writ  of  error  shall  be  made  a supersedeas, 
the  clerk  shall  endorse  upon  said  writ  the  following 
words:  “The  record  in  this  cause  having  been  filed 

in  my  office,  with  an  order  endorsed  thereon  that 
the  writ  of  error  herein  be  made  a supersedeas  ac- 
cording to  law,  this  writ  of  error  is  therefore  made 
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a supersedeas,  and  shall  operate  accordingly”;  which 
endorsement  shall  he  signed  by  the  clerk  of  this 
court. 

23.  WATER  PRIORITIES — PROCEEDINGS  ON  REVIEW — ALIGN- 
MENT OF  PARTIES. 

Any  party  suing  out  a writ  of  error  to  review  the 
whole  or  any  part  of  a decree  entered  in  any  statu- 
tory proceedings  adjudicating  water  priorities  or  the 
change  of  points  of  diversion  thereof,  shall  file  in 
this  court  a petition,  as  plaintiff  in  error,  showing 
the  priority  and  ditch  rights  claimed  by  such  party, 
and  making  the  assignments  of  error  a part  of  the 
petition  by  reference  only,  and  naming  the  ditches, 
reservoirs,  pipe  lines  and  other  works,  and  the  own- 
ers thereof  who  may  be  adversely  affected  by  such 
proceedings  in  this  court  as  defendants  in  error,  and 
such  alignment  of  parties  in  this  court  shall  be  ac- 
cording to  such  petition,  and  writ  of  error  issued 
accordingly.^ 

24.  EXECUTION RECALL  OF. 

Whenever  execution  or  other  final  process  shall 
be  issued  upon  a judgment  at  law  or  decree  in  equity, 
and  the  record  of  such  judgment  or  decree  shall  be 
removed  into  this  court  by  writ  of  error  operating 
as  a supersedeas,  such  writ  of  error  may  be  served 
upon  the  officer  in  whose  hands  such  execution  may 
be,  and  thereupon  all  proceedings  under  such  exe- 
cution shall  be  discontinued,  and  such  officer  shall 
return  the  same  into  the  court  from  which  it  was 
issued,  together  with  the  copy  of  the  writ  of  error 
served  on  him,  and  shall  set  forth  in  his  return  to 
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such  execution  what,  if  anything,  he  hath  done  in 
obedience  to  the  command  thereto. 

Such  service  of  the  writ  of  error  and  supersedeas 
may  be  made  by  delivering  to  the  officer  having  such 
final  process  for  execution  a copy  of  such  writ  of 
error  and  the  endorsements  thereon,  with  the  certifi- 
cate of  the  clerk  of  the  Supreme  Court,  or  of  the 
clerk  of  the  inferior  court  to  whom  the  same  is  di- 
rected, that  the  same  is  a true  and  perfect  copy  of 
the  original  of  such  writ  of  error  and  the  endorse- 
ments thereon. 

25.  BOND POWER  OF  ATTORNEY  FILED EXCEPTION. 

Whenever  a bond  is  executed  by  an  attorney  in 

fact,  the  original  power  of  attorney  shall  be  filed 
with  the  bond  in  the  office  of  the  clerk  of  this  court, 
unless  it  shall  appear  that  the  power  of  attorney 
contains  other  powers  than  the  mere  power  to  exe- 
cute the  bond  in  question;  in  which  case  the  original 
power  of  attorney  shall  be  presented  to  the  clerk, 
and  a true  copy  thereof  filed,  certified  by  the  clerk 
to  be  a true  copy  of  the  original. 

26.  TRANSCRIPT  OF  RECORD — BILLS  OF  EXCEPTION. 

Clerks  of  inferior  courts  in  making  up  an  authen- 
ticated copy  of  the  record  in  civil  cases  shall  certify 
to  this  court  so  much  of  the  record,  arranged  in 
chronological  order,  as  the  plaintiff  in  error  may,  by 
praecipe,  indicate.  If  the  record,  so  certified,  shall 
be  insufficient,  it  shall  be  perfected  at  his  cost;  and, 
if  unnecessarily  voluminous,  the  cost  of  the  unneces- 
sary parts  shall  be  taxed  against  him.  Carbon  copies 
shall  not  be  used  in  preparing  the  record.  Bills  of  ex- 
ception need  not  be  copied  but  the  original  sent  up. 
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27.  RECORD  ON  ERROR — PARTIES  MAY  AGREE. 

The  parties  to  an  action,  after  final  judgment,  may 
agree  upon  a record  on  error,  which,  when  certified 
by  the  trial  court,  together  with  the  assignment  of 
errors,  shall  be  certified  by  the  clerk  to  the  Supreme 
Court  as  the  record  on  error. 

28.  TRANSCRIPT  OF  RECORD ADDITIONAL — LEAVE  TO  FILE. 

When  a party  to  any  cause  pending  in  this  court 
asks  leave,  without  suggesting  a diminution  of  rec- 
ord, to  file  an  additional  or  supplemental  transcript 
of  the  record,  he  shall  give  at  least  twenty-four 
hours’  notice  thereof  to  the  opposite  party.  At  the 
time  of  giving  such  notice  the  additional  or  supple- 
mental transcript  shall  be  deposited  with  the  clerk 
of  this  court  for  the  inspection  of  the  opposite  party. 
Such  motion  shall  be  submitted  under  Rule  11  supra 
and,  if  leave  is  granted,  the  additional  or  supple- 
mental transcript  may  be  filed  and  considered  in 
connection  with  the  original  transcript. 

29.  RECORD BINDING. 

The  transcript  or  agreed  record  shall  be  bound  in 
half  sheep  or  cloth,  with  substantial  paper  sides, 
thirteen  inches  in  length  and  eight  and  one-quarter 
inches  in  width. 

30.  ASSIGNMENT  OF  ERRORS. 

Plaintiff  in  error  shall  assign  errors  in  writing  at 
the  time  of  filing  the  record  and  each  error  shall  be 
separately  alleged  and  particularly  specified;  Pro- 
vided, That  when  errors  are  assigned  upon  excep- 
tions to  the  ruling  of  the  court  in  the  admission  or 
rejection  of  evidence,  which  go  to  the  same  point,  it 
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shall  be  sufficient  to  refer  to  the  folio  numbers  of 
the  record  when  such  rulings  and  exceptions  appear 
without  particularly  specifying  the  evidence  ad- 
mitted or  rejected. 

When  the  error  alleged  is  to  the  charge  of  the 
court,  the  part  of  the  charge  referred  to  shall  be 
quoted  totidem  verbis  in  the  specifications;  Provided, 
Where  the  charge  is  divided  into  separate  paragraphs 
or  instructions,  which  are  each  duly  numbered,  and 
error  is  assigned  as  to  one  or  more  entire  paragraphs 
or  instructions,  it  shall  be  sufficient  to  designate  the 
part  of  the  charge  referred  to  by  giving  the  number 
prefixed  to  each  paragraph  or  instruction ‘so  assigned 
for  error. 

The  same  shall  he  signed  by  an  attorney  of  the 
court. 

If  the  defendant  in  error  desires  to  assign  cross- 
errors, he  shall  do  so  at  the  time  he  files  his  brief, 
as  hereinafter  provided;  the  assignment  of  error 
shall  be  in  writing  and  signed  by  an  attorney  of  this 
court. 

31.  EKROBS — FAILURE  TO  ASSIGN WRIT  DISMISSED. 

If  the  plaintiff  in  error  shall  fail  to  assign  error, 
the  writ  of  error  shall  be  dismissed. 

32.  JOINDER  IN  ERROR  NOT  REQUIRED  — FILING  BRIEF 
SUFFICIENT. 

No  formal  joinder  in  error  shall  be  required,  but 
if  the  defendant  in  error  shall  not  in  any  manner 
appear  within  the  time  allowed  for  filing  brief  in  his 
behalf,  the  cause  may  be  heard  ex  parte  or  the  judg- 
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ment  or  decree  of  the  court  below  may,  in  the  dis- 
cretion of  the  court,  be  reversed  without  a hearing. 
(See  Rule  18.) 

33.  DISCUSSION  LIMITED — ERRORS  STATED. 

Counsel  will  he  confined  to  a discussion  of  the 
errors  stated,  but  the  court  may,  in  its  discretion, 
notice  any  other  error  appearing  of  record. 

34.  ABSTRACT  OF  RECORD CONTENTS. 

Plaintiff  in  error  shall  within  sixty  days  after  the 
return  day  file  with  the  clerk  fifteen  printed  copies 
of  an  abstract  of  the  record.  Such  abstract  shall 
contain  a brief  statement  of  the  contents  of  the 
pleadings,  the  judgment,  the  assignments  of  error 
relied  on,  and  such  other  parts  of  the  record  as  may 
be  essential;  but  when  for  a proper  understanding 
and  determination  of  the  questions  raised  it  may  be 
necessary,  such  matters  may  be  stated  fully  or  in  the 
exact  words  of  the  record.  If  anything  necessary  to 
a determination  of  the  case  is  omitted  it  may  be  sup- 
plied; defendant  in  error  may,  within  the  time 
allowed  him  for  his  brief,  file  fifteen  copies  of  a sup- 
plemental abstract,  and  when  the  same  is  essential 
to  a proper  understanding  of  the  case  the  cost  thereof 
shall  be  charged  to  the  plaintiff  in  error;  otherwise, 
to  him.  The  abstract  shall  be  indexed  and  the  folio 
numbers  of  the  record  shown  on  the  margin  thereof. 
It  shall  hear,  on  the  front  cover,  the  number  and 
title  of  the  case,  the  court  to  which  the  writ  of  error 
lies  and  the  name  of  the  trial  judge. 

35.  ABSTRACTS  AND  BRIEFS — HOW  PRINTED. 

Abstracts  and  briefs  shall  be  printed  on  blue,  white 
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wove,  antique  finish,  book  paper  of  a weight  the 
basis  of  which  shall  be  eighty  pounds  to  the  ream, 
25x38  inches  in  size.  They  shall  be  printed  on  pages 
9%  by  7%  inches  when  trimmed,  in  small  pica  type, 
leaded,  face  of  type  page  22x40  ems  pica,  so  printed 
as  to  leave  an  inside  side  margin  of  1^2  inches,  and 
an  outside  side  margin  of  2%  inches,  and  a bottom 
margin  of  2 inches.  Extracts  and  quotations  must 
be  in  the  same  type,  either  solid  or  indented,  in  the 
discretion  of  counsel.  The  number  of  the  case  in 
this  court  must  be  printed  in  large  figures  at  the 
top  of  the  outside  cover. 

36.  BRIEFS— WHEN  FILED SEKVUCE  ON  OPPOSITE  PARTY. 

The  brief  of  plaintiff  in  error  shall  set  forth  the 
propositions  to  be  argued  and  the  authorities  in  sup- 
port thereof,  and  be  filed  within  forty  days  after  the 
day  fixed  by  rule  for  filing  the  abstract. 

If  it  shall  be  filed  in  compliance  with  this  rule  the 
defendant  in  error  shall  file  his  brief  within  forty 
days  after  the  expiration  of  the  time  for  filing  the 
brief  of  plaintiff  in  error. 

Thirty  days  thereafter  shall  be  allowed  for  the 
reply  of  plaintiff  in  error. 

Fifteen  copies  of  every  brief  shall  be  filed  and 
two  copies  of  every  abstract  and  brief  shall  be 
served  upon  the  opposing  party  or  his  counsel,  if 
appearance  shall  have  been  entered.  Proof  of  such 
service  shall  be  filed  with  the  clerk. 

37.  SUPPLEMENTAL  BRIEFS LIMITATION  OF  DISCUSSION 

WUIEN  FILED. 

Either  party  may,  not  less  than  ten  days  prior  to 
the  submission  of  a cause  for  final  determination,  file 
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a supplemental  brief  and  the  opposite  party  may, 
within  five  days  thereafter,  file  a brief  in  answer 
thereto.  Such  briefs  shall  be  confined  solely  to  the 
citation  and  discussion  of  new  authorities  upon  the 
propositions  covered  in  the  original  briefs. 

38.  An.STRACT  OR  BRIEF — FAILURE  TO  FILE — EFFECT  OF. 

In  case  the  plaintiff  in  error  shall  neglect  to  file 

an  abstract  and  brief  as  required,  or  either  of  them, 
the  opposite  party  may  proceed  ex  parte  or  the  court 
may  dismiss  the  writ  of  error  without  notice. 

39.  AB.STRACTS  AND  BRIEFS  — TIME  FOR  FILING  — EX- 
TENBED  OR  ABRIDGED. 

No  stipulation  or  motion  shall  suspend  the  opera- 
tion of  the  rules,  but  for  good  cause  shown  the  court, 
or  a Justice  thereof  in  vacation,  may  extend  or 
abridge  the  time  for  filing  the  abstracts,  briefs,  or 
other  papers. 

40.  CASES  CITED TITLE,  VOLUME  AND  PAGE  GIVEN. 

In  citing  cases  from  published  reports,  the  title  of 
the  case  shall  be  given  as  well  as  the  volume  and 
initial  page  and  also  the  page  whereon  the  matter 
for  which  the  citation  is  .made  may  be  found.  If  a 
case  is  published  in  more  than  one  series  of  reports, 
the  citation  to  the  official  report  should  be  given,  if 
possible. 

41.  ORAL  ARGUMENT WHEN  ALLOWED. 

Oral  argument  upon  final  hearing  may  be  had  by 
order  of  court,  sua  sponte,  or  upon  written  request 
therefor  filed  with  the  clerk  at  or  before  the  filing 
of  the  first  brief  of  the  moving  party.  Due  notice 
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of  the  time  set  for  the  argument  will  be  given  by 
the  clerk. 

42.  MOTIONS — now  MADE— BRIEFS  THEREON. 

All  motions  shall  be  in  writing.  After  appearance 
the  opposite  party  shall  be  entitled  to  notice  of  mo- 
tions not  of  course. 

The  party  filing  any  such  motion  shall  have  three 
days  in  which  to  file  briefs  in  support  thereof;  the 
party  opposing  shall  have  five  days  after  service  of 
copy  upon  him  to  answer,  and  three  days  shall  then 
be  allowed  after  like  service  for  reply.  The  motion 
shall  then  stand  submitted. 

All  such  briefs  may  be  typewritten.  Copies  of  the 
same  shall  be  served  upon  the  opposite  party  or  his 
attorney. 

43.  RECORD  OR  PAPERS  FROM  FILES— WITHDRAWAL  OF. 

No  paper  shall  be  taken  from  the  files,  without 
leave  of  court,  except  the  record,  which  may  be 
withdrawn  by  counsel  for  fifteen  days  and  no  more, 
for  the  purpose  of  making  abstracts. 

Every  paper  taken  from  the  files,  by  leave  of  court 
or  otherwise,  must  be  retained  in  the  custody  of  the 
party  withdrawing  it  and  must  not  be  in  any  manner 
mutilated,  taken  apart,  cut  or  marked. 

44.  REHEARING — APPLICATION  FOR WHEN  FILED. 

Application  for  rehearing  shall  be  by  petition, 
signed  by  counsel,  briefly  stating  the  points  wherein 
it  is  alleged  that  the  court  has  erred.  Such  petition 
shall  be  filed  within  fifteen  days  after  the  filing  of 
the  opinion.  Counsel  shall  present  with  such  peti- 
tion a brief  of  the  authorities  in  support  thereof. 
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A copy  of  such  petition  and  brief  shall  be  served 
upon  the  opposing  counsel  forthwith,  who,  if  he  de- 
sires, shall  have  ten  days  after  service  within  which 
to  file  an  answer  thereto,  and  petitioner  five  days  for 
reply.  Such  petition  and  briefs  shall  be  printed  and 
conform  to  the  rules  as  to  other  printed  briefs. 

45.  KEHEARIXG — FILING  PETITION  FOR — EFFECT  OF. 

The  filing  of  a petition  for  a rehearing  shall  sus- 
pend proceedings  under  the  decision  until  the  peti- 
tion is  disposed  of,  unless  the  court  in  term  time,  or 
one  of  the  Justices  in  vacation,  shall  otherwise  order. 

46.  REMITTITUR — WHEN  ISSUED. 

Upon  the  denial  of  a petition  for  rehearing,  or  if 
within  fifteen  days  after  final  judgment,  no  such  pe- 
tition shall  have  been  filed,  the  clerk  shall,  except  in 
an  original  proceeding,  issue  remittitur  to  the  court 
below. 

47.  printer’s  fee — taxed  as  costs. 

The  clerk,  unless  otherwise  ordered,  shall  tax  as 
costs  a printer’s  fee  of  one  dollar  per  page  of  one 
copy  of  any  abstract,  to  be  recovered  by  the  party 
furnishing  the  same,  if  successful. 

(Also  see  25  Colo.  567). 

48.  costs — COPIES  OF  records. 

The  clerk  shall  be  entitled  to  receive  the  fees  al- 
lowed by  law  for  copies  of  records  before  delivering 
the  same,  except  in  criminal  cases  where  the  de- 
fendant is  unable  to  pay  for  a transcript  of  the  rec- 
ord and  such  court  shall  have  ordered  the  same  to 
be  furnished  without  charge. 
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49.  COSTS CLEEICAL. 

Except  as  otherwise  herein  provided,  there  shail 
be  paid  to  the  clerk  by  the  party  filing  any  suit  or 
proceeding,  the  sum  of  twenty  dollars  ($20.00),  which 
shall  he  in  full  payment  of  all  clerical  costs  of  such 
party,  except  for  copies  of  papers.  The  opposite 
party  upon  entering  his  appearance  shall  pay  the 
sum  of  five  dollars  ($5.00),  which  shall  he  in  fuli  of 
his  clerical  costs.  Said  payments  shall  be  taxed  and 
recovered  as  costs. 

50.  EETKIAL  OF  SPECIFIED  QUESTIONS  OF  FACT. 

On  reversing  a judgment,  the  court  may  order  a 
retrial  of  specified  questions  of  fact,  and  direct  that 
specific  questions  of  fact  stand  as  established  when 
it  appears  that  neither  party  to  the  action  will  be 
prejudiced  by  such  order. 

51.  JUDGMENT AFFIEMANCE  OF WITHOUT  WBITTEN 

OPINION. 

Whenever  a writ  of  error  shall  be  dismissed  or  a 
supersedeas  denied,  this  court  may,  in  its  discretion, 
affirm  the  judgment  of  the  court  below.  It  may  also 
affirm  any  judgment  without  filing  a written  opinion. 

52.  COPIES  OF  OPINION  FUBNISHED  COUNSEL. 

In  all  cases  where  a written  opinion  is  handed 
down,  the  clerk  shall  mail  a copy  to  one  attorney 
upon  each  side  of  the  case. 

53.  OBIGINAL  JUBISDICTION WBITS APPLICATION  FOB — 

CONTENTS. 

In  any  application  made  to  the  court  for  a writ  of 
habeas  corpus,  mandamus,  quo  warranto,  certiorari. 


22 


injunction,  or  for  any  prerogative  writ  to  be  issued 
in  tbe  exercise  of  its  original  jurisdiction  and  for 
which  an  application  might  have  been  lawfully  made 
to  some  other  court  in  the  first  instance,  the  petition 
shall,  in  addition  to  the  matter  necessary  to  support 
such  application,  also  set  forth  the  circumstances 
which  render  it  necessary  or  proper  that  the  writ 
should  issue  from  this  court,  and  not  from  such 
other  court. 

In  case  any  court,  justice,  or  other  officer,  or  any 
board  or  other  tribunal,  in  the  discharge  of  duties  of 
a public  character,  be  named  in  the  application  as 
respondent,  the  petition  shall  also  disclose  the  name 
or  names  of  the  real  party  or  parties,  if  any,  in  in- 
terest, or  whose  interest  would  be  directly  affected 
by  the  proceedings;  and  in  such  case  it  shall  be  the 
duty  of  the  applicant  obtaining  an  order  for  any 
such  writ,  to  serve,  or  cause  to  be  served,  upon  such 
party  or  parties  in  interest  a true  copy  of  the  peti- 
tion and  of  the  writ  issued  thereon,  in  like  manner 
as  the  same  is  required  to  be  served  upon  the  re- 
spondent named  in  the  application  and  proceedings, 
and  to  produce  and  file  in  the  office  of  the  clerk  of 
this  court  the  like  evidence  of  such  service. 

III. 

LIBRARY 

54.  The  clerk  shall  file  with  the  librarian  of  the 
Supreme  Court  library  a complete  set  of  the  printed 
abstracts  of  record  and  briefs  filed  in  all  cases,  which 
shall  be  suitably  bound  in  volumes  uniform  in  size, 
as  near  as  practicable,  with  the  reports  of  this  court. 
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which  shall  become  a part  of  the  library  court. 
The  clerk  shall  also  cause  one  set  of  the  printed 
briefs  and  abstracts  to  be  bound  for  the  files  of  this 
court. 

55.  No  book  shall  be  withdrawn  from  the  library 
of  this  court,  for  any  purpose,  except  by  order  of 
court  in  open  session. 

56.  Silence  is  required  in  the  library.  Employees 
shall  observe  and  enforce  this  rule. 

IV. 

RULES  GOVERNING  ADMISSION  OF  ATTORNEYS 
TO  THE  BAR 

57.  No  person  shall  be  admitted  to  practice  as 
an  attorney  or  counselor-at-law  upon  evidence  that 
he  hath  been  admitted  to  the  bar  of  another  state 
or  territory,  if  at  the  time  of  his  admission  to  the 
bar  of  such  state  or  territory  he  was  a citizen  of 
this  state;  nor  shall  any  person  be  permitted  to 
practice  law  in  this  state  who  shall  not  first  have 
taken  and  subscribed  an  oath  that  he  is  a citizen  of 
the  United  States,  or  has  duly  declared  his  intention 
of  becoming  such;  that  he  will  commence  the  prac- 
tice of  law  in  this  state  within  three  months  from 
the  date  thereof,  and  make  the  same  his  permanent 
and  usual  occupation;  that  he  has  never  been  dis- 
barred by  any  court  of  record  in  which  he  has  here- 
tofore practiced,  and  that  he  has  never  been  con- 
victed of  felony,  and  whether  disbarment  proceed- 
ings have  ever  been  instituted  against  him,  and,  if 
so,  the  court  wherein  they  were  instituted. 

58.  A Committee  of  Law  Examiners  is  hereby 
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constituted,  consisting  of  five  members  of  the  bar  of 
at  least  five  years’  standing,  who  shall  be  appointed 
from  time  to  time  by  the  Supreme  Court,  each  of 
whom  shall  hold  office  as  a member  of  such  com- 
mittee for  a term  of  five  years,  and  until  the  ap- 
pointment of  his  successor. 

59.  Any  person  who  has  been  admitted  to  practice 
as  an  attorney  and  counselor  in  the  highest  court  of 
law  of  another  state  or  country  having  power  to  ad- 
mit to  practice,  and  has  practiced  five  years  in  its 
courts  of  record,  may,  in  the  discretion  of  the  Su- 
preme Court,  be  admitted  and  licensed  without  an 
examination;  Provided,  That  the  requirements  for 
admission  in  said  state  or  country  are  equal  to  those 
in  this  state. 

Said  proviso  shall  not,  however,  apply  to  a person 
who  has  been  admitted  to  practice  as  an  attorney 
and  counselor  in  the  highest  court  of  law  of  said 
state  or  country  having  power  to  admit  to  practice, 
and  has  practiced  ten  years  in  its  courts  of  record. 

Such  person  shall  prove,  by  his  own  affidavit  or 
otherwise,  if  required,  to  the  satisfaction  of  the  Com- 
mittee of  Law  Examiners:  That  he  is  a citizen  of 

the  United  States,  or  has  declared  his  intention  of 
becoming  such;  that  he  is  twenty-one  years  of  age, 
stating  his  age;  that  he  is  a citizen  of  the  state, 
stating  his  address,  and  stating  with  particularity 
the  community  or  communities  in  which  he  resided 
and  practiced  covering  a period  of  five  years  next 
preceding  the  date  of  his  application. 

Such  person  shall  also  produce  a certificate  of 
recommendation  from  one  of  the  judges  of  the  high- 
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est  court  of  law  of  such  other  state  or  country,  or 
furnish  other  satisfactory  evidence  of  character  and 
qualifications. 

Such  affidavit  and  recommendation  or  evidence 
shall  be  presented  to  the  Committee  of  Law  Examin- 
ers, who  shall  pass  thereon,  and,  if  satisfactory,  shall 
give  to  the  applicant  for  admission  a certificate  of 
recommendation  for  admission  to  the  bar  of  this 
court,  and  said  committee  shall  be  entitled  to  hold 
said  application  for  the  period  of  sixty  days  for  the 
purpose  of  making  an  investigation  as  to  the  char- 
acter and  qualifications  of  the  applicant. 

60.  All  other  persons  may  be  admitted  and 
licensed  upon  producing  and  filing  with  the  court  the 
certificate  of  the  Committee  of  Law  Examiners  that 
the  applicant  has  satisfactorily  passed  the  examina- 
tion prescribed  by  these  rules,  and  has  complied  with 
their  provisions,  and  is  a person  of  good  moral  char- 
acter. 

61.  To  entitle  an  applicant  to  an  examination  as 
an  attorney  and  counselor,  he  must  prove,  by  his 
own  affidavit,  and  otherwise,  if  required,  to  the  satis- 
faction of  the  Committee  of  Law  Examiners: 

(a)  That  he  is  a citizen  of  the  United  States,  or 
has  duly  declared  his  intention  of  becoming  such; 
twenty-one  years  of  age,  stating  his  age;  and  a resi- 
dent of  the  state,  stating  his  address;  and  that  he 
has  not  been  examined  for  admission  to  practice,  and 
been  refused  admission  and  license,  within  six 
months  immediately  preceding,  and  has  during  said 
time  diligently  prosecuted  the  study  of  law,  and  that 
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at  the  beginning  of  his  study  of  the  law  he  had  the 
scholastic  qualifications  herein  required. 

(b)  That  he  has  studied  law  in  the  manner 
and  according  to  the  conditions  hereinafter  pre- 
scribed for  a period  of  three  years,  and  that  he  is 
the  same  person  mentioned  in  his  preliminary 
papers;  except  that  persons  who  have  been  admitted 
as  attorneys  in  the  highest  court  of  another  state  or 
country  having  jurisdiction  to  license  attorneys,  and 
have  remained  therein  as  practicing  attorneys  for 
at  least  two  years,  may  be  admitted  to  such  examina- 
tion after  a period  of  law  study  of  one  year  within 
this  state. 

62.  Applicants  for  examination  shall  be  deemed 
to  have  studied  law,  within  the  meaning  of  these 
rules,  only  when  they  have  complied  with  the  follow- 
ing terms  and  conditions,  viz.: 

(a)  The  provisions  for  requisite  periods  of  study 
must  be  fulfilled,  after  the  age  of  eighteen  years,  by 
serving  in  this  state  a regular  clerkship  in  the  office 
of  an  attorney  of  the  Supreme  Court  who  is  a judge 
of  a court  of  record  or  in  the  active  practice  of 
the  law  in  this  state,  or  by  attending  an  incorporated 
law  school,  or  a law  school  connected  with  an  incor- 
porated college  or  university,  whose  standing  shall 
be  approved  by  the  committee,  organized  with  compe- 
tent instructors  and  professors,  in  which  instruction 
is  regularly  given,  or  by  pursuing  such  course  of 
study,  in  part  by  attendance  at  such  law  school,  and 
in  part  by  serving  such  clerkship. 

(b)  The  one  year  of  law  study  prescribed  by  sub- 
division b.  Rule  61,  for  applicants  who  have  been 
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admitted  to  the  bar  of  another  state  or  county,  shall 
be  pursued  after  said  practice  for  the  period  of  two 
years  in  said  state  or  country  has  been  compieted. 

(c)  Applicants  who  are  not  members  of  the  bar, 
as  above  prescribed,  shall  satisfy  said  committee  that 
they  graduated  from  a high  school  or  preparatory 
school  whose  standing  shall  be  approved  by  the  com- 
mittee, or  were  admitted  as  regular  students  to  some 
college  or  university,  approved  as  aforesaid,  or,  be- 
fore entering  upon  said  clerkship  or  attendance  at 
a law  school,  they  passed  an  examination  before  the 
State  Superintendent  of  Public  Instruction  in  the 
following  subjects:  English  literature,  civil  govern- 

ment, algebra  to  quadratic  equations,  plane  geometry, 
general  history,  history  of  England,  history  of  the 
United  States;  and  the  written  answers  to  the  ques- 
tions in  the  above  named  subjects  shall  be  examined 
as  to  spelling,  grammar,  composition,  and  rhetoric. 
The  said  examination  shall  be  conducted  in  connec- 
tion with  the  regular  county  examinations  of  teach- 
ers. 

Attendance  at  a law  school  during  a school  year 
of  not  less  than  eight  months  in  the  year  shall  be 
deemed  a year’s  attendance  under  this  rule;  and,  in 
computing  the  period  of  clerkship,  a vacation  actu- 
ally taken,  not  exceeding  three  months  in  each  year, 
shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a 
clerkship  shall  be  commenced  to  file  a certificate  of 
the  same  in  the  office  of  the  clerk  of  the  Supreme 
Court,  which  certificate  shall  in  each  case  state  the 
date  of  the  beginning  of  the  period  of  clerkship,  and 
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such  period  shall  be  deemed  to  commence  at  the  time 
of  such  filing,  and  shall  be  computed  by  the  calendar 
year. 

63.  The  Committee  of  Law  Examiners,  before  ad- 
mitting an  applicant  to  an  examination,  shall  require 
proof  that  the  preliminary  conditions  prescribed  by 
these  rules  have  been  fulfilled;  which  proof  shall  be 
as  follows,  viz.: 

(a)  That  he  has  been  admitted  to  the  bar  of  an- 
other state  or  country,  by  the  production  of  his 
license  or  certificate  executed  by  the  proper  authori- 
ties, and  that  he  remained  therein  as  a practicing 
attorney  for  at  least  two  years,  by  the  applicant’s 
affidavit  stating  where  he  resided  during  said  time. 

(b)  That  he  has  served,  after  attaining  the  age 
of  eighteen  years,  a regular  clerkship  in  the  office  of 
an  attorney  of  the  Supreme  Court  who  is  a judge  of 
a court  of  record  or  in  the  active  practice  of  the  law 
in  this  state,  by  filing  with  the  committee  a certified 
copy  of  the  certificate  of  clerkship  as  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court,  and  filing 
an  affidavit  of  the  attorney  with  whom  such  clerk- 
ship was  served  showing  the  actual  service  of  such 
clerkship,  the  continuance  and  end  thereof,  and  that 
not  more  than  three  months’  vacation  was  taken  in 
any  one  year. 

(c)  The  time  of  study  allowed  in  a law  school 
must  be  proved  by  the  certificate  of  the  dean  or  sec- 
retary of  the  faculty  under  whose  instruction  the 
person  has  studied,  under  the  seal  of  the  school,  if 
such  there  be,  in  addition  to  the  affidavit  of  the  ap- 
plicant, which  must  also  state  the  age  at  which  the 
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applicant  began  his  attendance  at  such  law  school; 
which  proof  must  be  satisfactory  to  the  committee 
of  examiners. 

(d)  The  fact  of  graduation  from  a university,  col- 
lege, high  school,  or  preparatory  school,  or  of  admis- 
sion to  a college  or  university,  may  be  proved  by  a 
diploma  or  certificate  signed  by  some  ofiBcer  or  in- 
structor of  the  school,  college,  ^or  university. 

(e)  The  fact  of  having  passed  the  examination 
before  the  Superintendent  of  Public  Instruction  may 
be  proved  by  the  certificate  of  that  officer. 

(f)  That  the  applicant  is  of  good  moral  charac- 
ter, by  the  certificate  of  the  attorney  with  whom  he 
has  passed  his  clerkship,  or  of  some  attorney  in  the 
town  or  city  where  he  resides;  but  such  certificate 
shall  not  be  conclusive,  and  the  committee  may  make 
further  examination  and  inquiry. 

(g)  When  it  satisfactorily  appears  that  any  di- 
ploma, affidavit,  or  certificate  required  to  be  produced 
has  been  lost  or  destroyed,  without  the  fault  of  the 
applicant,  or  has  been  unjustly  refused  or  withheld, 
or,  by  the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it,  cannot  be  obtained,  the 
Committee  of  Law  Examiners  may  accept  such  other 
proof  of  the  requisite  facts  as  they  may  deem  suf- 
ficient. 

64.  As  soon  as  possible  after  each  examination, 
the  committee  shall  furnish  to  the  clerk  of  the  Su- 
preme Court  the  names  and  addresses  of  all  persons 
taking  the  examination.  The  clerk  shall  immediately 
post  said  names  and  addresses  in  a conspicuous  place 
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in  his  office,  and  keep  them  so  posted  for  a period  of 
thirty  days.  The  clerk  shall  also  furnish  said  names 
and  addresses  to  such  newspapers  as  desire  to  pub- 
lish them.  Any  person  may  during  said  period  send 
to  the  committee  any  information  indicating  that  the 
applicant  is  not  of  good  moral  character,  and  if  they 
are  satisfied  that  the  claim  is  true,  they  shall  refuse 
to  certify  the  name  of  the  applicant  to  the  Supreme 
Court.  Such  information  shall  be  deemed  to  be  con- 
fidential. Otherwise,  and  if  he  shall  pass  the  exam- 
ination herein  provided  for,  his  name  shall  be  so 
certified,  and  thereupon  license  will  be  issued. 

65.  The  Committee  of  Law  Examiners  shall  hold 
two  examinations  in  each  year.  Such  examinations 
shall  be  held  in  the  months  of  June  and  December  at 
the  Supreme  Court  in  the  Capitol  Building  at  Den- 
ver, Colorado.  It  shall  also  be  the  duty  of  the  com- 
mittee to  pass  upon  the  qualifications  of  applicants 
presenting  themselves  under  the  provisions  of  Rule 
59,  either  at  special  meetings  called  by  the  chairman 
of  the  committee,  when  such  applications  may  be  pre- 
sented, or  by  individual  recommendation  evidenced 
by  a certificate  signed  by  the  members  of  the  com- 
mittee or  the  majority  thereof. 


V. 


CONTESTED  ELECTIONS. 

66.  Any  qualified  elector  wishing  to  contest  the 
election  of  any  person  to  the  office  of  presidential 
elector,  supreme,  district,  or  county  judge,  shall, 
within  thirty  days  after  the  canvass  of  the  State 
Board  of  Canvassers,  ini  case  of  a presidential  elector. 
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supreme,  or  district  judge,  file  in  the  office  of  the 
Secretary  of  State  a written  statement  of  his  inten- 
tion to  contest:  and  where  the  contest  is  for  the 
office  of  county  judge,  such  statement  shall  be  filed 
in  the  office  of  the  county  clerk  of  the  county  in 
which  the  person  whose  election  to  the  office  of 
county  judge  is  contested,  resides,  within  thirty  days 
after  the  canvass  by  the  county  board  of  canvassers, 
which  statement  shall  set  forth: 

First — The  name  of  the  contestor. 

Second — The  name  of  the  contestee. 

Third — The  office. 

Fourth — The  time  of  the  election. 

Fifth — The  particular  cause  of  contest. 

The  statement  shall  be  verfied  by  the  affidavit  of 
the  contesting  party  that  the  causes  set  forth  are 
true,  as  he  verily  believes. 

67.  It  shall  be  the  duty  of  the  Secretary  of  State 
and  the  county  clerk  to  safely  keep  and  preserve  all 
such  statements  in  their  respective  offices. 

68.  If  the  contest  is  to  be  further  prosecuted,  the 
contestor,  or  some  one  in  his  behalf,  or  in  behalf  of 
the  person  for  whose  benefit  the  contest  is  made, 
shall,  within  thirty  days  after  the  filing  of  such 
statement  of  contest,  file  in  the  office  of  the  clerk  of 
the  Supreme  Court,  If  the  contest  relates  to  a presi- 
dential elector  or  supreme  judge,  or  in  the  office  of 
the  clerk  of  the  District  Court  in  the  proper  county 
of  the  judicial  district,  if  the  contest  relates  to  a 
district  or  county  judge,  a petition  setting  forth  the 
filing  of  the  statement  of  contest  and  the  particular 
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grounds  therefor;  which  petition  shall  be  verified  by 
the  oath  of  some  credible  person.  Upon  the  filing  of 
such  petition,  if  the  contest  relates  to  a presidential 
elector  or  supreme  judge,  the  clerk  of  the  Supreme 
Court  shall  issue  a summons,  or  if  the  contest  relates 
to  the  office  of  district  or  county  judge,  then  the 
clerk  of  the  proper  District  Court  shall  issue  a sum- 
mons, directed  to  the  sheriff  of  the  county  where 
the  respondent  resides,  under  the  seal  of  the  court; 
which  summons,  if  Issued  out  of  the  Supreme  Court, 
shall  bear  teste  in  the  name  of  the  Chief  Justice,  and 
if  issued  out  of  the  District  Court,  then  in  the  name 
of  the  district  judge,  or  of  the  presiding  judge  of  said 
court,  and  be  returnable  in  not  less  than  ten  nor 
more  than  thirty  days;  the  same  may  be  served  by 
the  sheriff  of  the  county  in  the  same  manner  that 
like  writs  are  served  from  the  District  Court,  and 
shall  command  the  respondent  to  be  and  appear  be- 
fore the  court  from  which  the  writ  issues  by  a day 
to  be  named  therein,  and  answer  the  petition  of  the 
petitioner  in  that  behalf;  such  summons  may  be  is- 
sued to  any  county  in  this  state  where  the  respondent 
may  be  found.  Alias  and  pluries  writs  may  issue  in 
case  service  is  not  had  under  the  original. 

69.  Upon  the  return  day  of  the  writ,  if  it  shall 
appear  that  due  service  has  been  had,  and  the  re- 
spondent fails  to  plead,  default  may  be  entered,  and 
in  that  case,  if  the  proceeding  is  pending  in  the 
Supreme  Court,  the  court,  or  any  four  or  more  judges 
thereof  in  vacation,  or  if  the  proceeding  is  pending  in 
the  District  Court,  then  the  District  Court,  or  any 
judge  thereof  in  vacation,  may  grant  the  relief  de- 
manded, either  with  or  without  proof,  as  in  the 
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judgment  of  said  court  or  the  judges,  or  judge,  there- 
of It  may  seem  proper.  The  respondent’s  answer 
shall  be  under  oath,  and  shall  contain  a general  or 
specific  denial  of  each  material  allegation  in  the 
petition  intended  to  be  controverted,  and  may  contain 
a statement  of  new  matter,  showing  in  ordinary  and 
concise  language  the  right  or  title  of  the  respondent 
to  the  office  in  question.  The  sufficiency  of  the  peti- 
tion or  answer  may  be  questioned  by  demurrer  or 
motion.  If  a pleading  be  found  defective,  it  may  be 
amended  on  such  terms  as  the  court,  or  the  judges 
or  judge  thereof,  may  deem  proper. 

Every  material  allegation  of  the  petition  not  con- 
troverted by  the  answer  will  be  taken  as  true;  the 
statement  of  any  new  matter  in  the  answer  will,  at 
the  hearing,  be  deemed  controverted  by  the  petitioner. 
The  petition,  answer,  and  demurrer  or  motion  shall 
constitute  the  pleadings  in  the  case. 

70.  When  the  case  is  at  issue,  the  court,  or,  as  the 
case  may  be,  the  judges,  or  judge,  thereof  in  vacation, 
shall  hear  and  determine  the  same  in  a summary 
manner,  without  the  intervention  of  a jury.  Unless 
otherwise  ordered,  no  witness  will  be  examined  in 
open  court,  or  before,  or  in  the  presence  of,  the 
judges,  or  judge,  thereof  in  vacation. 

Either  party,  after  the  issues  are  formed,  may  have 
the  deposition  of  any  witness  taken  before  any  of- 
ficer authorized  by  law  to  administer  oaths,  which 
deposition  shall  be  taken  and  returned  in  the  manner 
prescribed  by  the  civil  code  for  the  taking  and  re- 
turning of  depositions  in  ordinary  civil  actions. 

71.  The  finding  and  judgment  of  the  court,  or  the 
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judges,  or  judge,  thereof  in  vacation,  as  the  case 
may  be,  shall  be  entered  at  length  upon  the  record  of 
the  court.  The  court,  or,  as  the  case  may  be,  the 
judges,  or  judge,  thereof  in  vacation,  shall  award 
costs  to  the  successful  party,  and  execution  shall 
issue  therefor,  the  same  as  in  other  cases.  Witnesses 
and  officers  shall  i-eceive  like  compensation  as  pre- 
scribed by  law  for  like  duties  and  services  In  cases 
in  the  District  Court. 

72.  These  rules  shall  take  effect  January  22,  A. 
D.  1917,  but  any  case  in  which  final  judgment  is 
rendered  at  nisi  prius  before  March  1,  A.  D.  1917,  may 
be  brought  to  this  court  under  the  previous  rules  or 
under  these  rules,  at  the  option  of  the  party  seeking 
relief. 
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